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Qpi ni on by Seeherman, Adm nistrative Tradenmark Judge:

Kiss My Face, a New York corporation, has appeal ed
fromthe final refusal of the Trademark Exam ning Attorney
to register CLOSE ENCOUNTER as a trademark for “skin
noi sturi zing shaving cream after shave |otion, body and
facial |otions, personal deodorants, facial scrubs, facial
cl eansers, facial cream I|iquid soaps for hand and face and

body, hair shanpoos and hair conditioners, shower gels,
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bath foam and skin soap.”?!

Regi strati on has been refused
pursuant to Section 2(d) of the Trademark Act, 15 U S.C
§1052(d), on the ground that applicant’s mark so resenbl es
the mark ENCOUNTER, previously registered by Victoria’s
Secret Stores, Inc., for “face, hand, and body |otion; bath
and shower gel: tal cum powder; face, body, and hand soap”?
and for “perfume and cologne,”® that, if used on applicant’s
identified goods, it is likely to cause confusion or
m st ake or to deceive.

The appeal has been fully briefed. Applicant did not
request an oral hearing.

W affirmthe refusal of registration

Qur determ nation of the issue of |ikelihood of
confusion is based on an analysis of all of the probative
facts in evidence that are relevant to the factors set
forth inlnre E 1. du Pont de Nenmours & Co., 476 F.2d
1357, 177 USPQ 563 (CCPA 1973). See also, In re Mjestic
Distilling Conpany, Inc., 315 F.3d 1311, 65 USPQ2d 1201

(Fed. Cir. 2003). 1In any likelihood of confusion analysis,

two key considerations are the simlarities between the

1 Application Serial No. 78145333, filed July 18, 2002, and
asserting a bona fide intention to use the mark in comerce.
2 Registration No. 1892526, issued May 2, 1995; Section 8
affidavit accepted; Section 15 affidavit received.

3 Regi stration No. 1697308, issued June 30, 1992; Section 8
affidavit accepted; Section 15 affidavit received; renewed.
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mar ks and the simlarities between the goods and/ or
services. See Federated Foods, Inc. v. Fort Howard Paper
Co., 544 F.2d 1098, 192 USPQ 24 (CCPA 1976). See also, In
re Dixie Restaurants Inc., 105 F.3d 1405, 41 USPQ@d 1531
(Fed. Cir. 1997).

Turning first to the goods, applicant has conceded
that they are related. Reply brief, p. 4. 1In fact, the
goods are in part identical. Both applicant’s application
and cited Registration No. 1892526 include face and body
| otion, shower gels, and body and hand soap. Therefore,
they are presunmed to travel in the sane channels of trade
and be sold to the sane cl asses of purchasers.

The evi dence of record al so shows that the renaining
goods in the application and the registrations are closely
related. The Exam ning Attorney has subm tted nunerous
third-party registrations which show that entities have
registered a single mark for the goods in applicant’s
application and the goods in the cited registrations. See,
for exanple, Reg. No. 2639711 for, inter alia, hair
shanpoo, hair conditioner, hair gel, deodorant, col ogne and
perfune; Reg. No. 2716551 for cologne, eau de toilette,
body |l otion and shower gel; Reg. No. 2711388 for, inter
alia, bath and shower gel, hair shanpoos, skin soap, and

bath foam perfune, eau do toilette, body and face cream
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hand cream skimcl eansing cream for body and face; Reg.
No. 2709436 for, inter alia, cologne, perfune, after-shave
noi sturi zers, soaps and after-shave lotion. Third-party
regi strations which individually cover a nunber of
different itenms and which are based on use in comerce
serve to suggest that the listed goods and/or services are
of a type which nmay enmanate froma single source. See In
re Albert Trostel & Sons Co., 29 USPQ2d 1783 (TTAB 1993).

In addition, the Exam ning Attorney has nmade of record
excerpts of articles taken fromthe NEXI S dat abase which
refer to conpanies selling goods of the type listed in
applicant’s application and the cited registrations. See,
for exanple, the follow ng:

Way shoul dn’t Dad snell good, too?
Originating from Sout hern France, the
Provence Pour Les Honmes col |l ection
from Baudel aire is just what he needs.
Avai l able in two scents--Verl ai ne and
G een Tea--the collection includes
after-shave ($15 for 3.4 ounces), eau
de col ogne ($15, 1.7 ounces),

shanpoo/ body wash ($12.50) and faci al
scrub ($12.50).

“Asbury Park Press,” June 4, 2003

.Langer fragrances, which include

W cked Wahine. Here's a list of the
products they carry: Wcked Wahi ne

col ogne m st ($9.89); perfune m st
(%$9.89); body soap bar with oatneal,
coconut oil and kukui nut oil (%$6.89);
body wash ($7.89); and hand and body

| oti on ($7.89).

“Sacranmento Bee,” June 4, 2003
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...cologne by Hugo Boss naned after the
| abel s chief designer.... There' s eau
de col ogne spray ($53), a refill ($42),
after-shave lotion ($40), shower ge
(%$21), al cohol -free deodorant stick
(%$16). ...

“Pittsburgh Post-CGazette,” May 18, 2003

Cosneti c conpany Elizabeth Arden has a

vari ety of green tea products,

i ncludi ng perfume, |otion, shanpoo,

conditioner, bath salts and even

deodor ant .

“The Augusta Chronicle,” May 13, 2003

In addition to the new perfune scent,

the Cashnere M st line includes

shanpoo, conditioner, hand cream and

body powder.

“Poughkeepsi e Journal ,” February 25,

2003

Al t hough these stories are not evidence that the
conpanies listed actually sell the indicated goods or sell
t hem under a single mark, they do show that the public has
been exposed to such information, such that they would be
|ikely to assune that such goods emanate fromthe sanme
source if they were sold under the sanme or a confusingly
simlar mark.
W turn, then, to a consideration of the nmarks,

keeping in mnd that “when marks woul d appear on virtually
i dentical goods or services, the degree of simlarity

necessary to support a conclusion of |ikely confusion

declines.” Century 21 Real Estate Corp. v. Century Life of
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Arerica, 970 F.2d 874, 23 USPQ@2d 1698, 1700 (Fed. Cr.
1992). Moreover, the question is not whether nmarks can be
di stingui shed upon a si de-by-side conparison, because under
actual marketing conditions, consuners do not necessarily
have the | uxury of making side-by-side conpari sons between
mar ks, and nust rely upon their inperfect recollections.
Dassl er KG v. Roller Derby Skate Corporation, 206 USPQ 255
(TTAB 1980).

In this case, applicant’s mark sinply adds the word
CLOSE to the cited mark, ENCOUNTER. Because the second
word of applicant’s mark is identical to the registered
mark, there are obvious simlarities in appearance and
pronunci ation. Applicant argues that the marks have
di fferent connotations because ENCOUNTER, when used in
connection with personal care itens, suggests “two people
nmeeting or a chance encounter,” while CLOSE ENCOUNTER
suggests “an intimte get-together.” Brief, p. 6. W do
not agree. Although “CLOSE’ in applicant’s mark provides
additional information as to the nature of the “ENCOUNTER,”
t he neani ng of “ENCOUNTER’ remrains the sane, that of a
nmeet i ng.

Appl i cant al so asserts that CLOSE ENCOUNTER has an
addi ti onal neani ng that ENCOUNTER does not have, since it

brings to mnd the notion picture “Cl ose Encounters of the



Ser No. 78145333

Third Kind.” At the sane tine, applicant acknow edges t hat
its mark “admttedly has nothing to do with science fiction
or the like.” Brief, p. 7. 1t is not clear to us that
CLOSE ENCOUNTER, when used for personal care products,
woul d bring to mnd a notion picture involving contact with
extraterrestrials, especially since the termhas the nore
| ogi cal meani ng, when used with such goods, of people
neeting or getting together. However, even if applicant’s
mark can be said to have a doubl e entendre, obviously one
of the connotations of the mark is very simlar to the
connotation of applicant’s mark. Thus, the connotations of
the marks, at |east in one respect, are simlar.

Further, the Exam ning Attorney has shown that
ENCOUNTER is a strong mark, in that there are no other
regi strations for any ENCOUNTER mar ks for personal care
items in Cass 3 (the class in which both applicant’s and
the registrant’s goods are classified). In viewthereof,
we cannot say that the cited registrations should be
accorded a limted scope of protection.

Applicant has al so argued that “retail ers and/or
di stributors of fragrances, skin care preparations and
associ at ed goods, commonly use a well-known mark or house
mark in conjunction with the specific trademark of the

product, allow ng consuners to easily identify the source
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thereof.” Brief, p. 9. W are not persuaded by this
argunment. The mark in the cited registration is ENCOUNTER;
the mark for which applicant has applied is CLOSE
ENCOUNTER. No house mark in included in either mark, and
our determ nation of |ikelihood of confusion nust be based
on a conparison of the nmarks as they appear in the cited
regi strations and the application.

Appl i cant al so asserts that the primary target group
for its goods and those of the registrant are fenal e
purchasers, and that such purchasers “are known for their
sophistication with respect to fragrances, cleansers, etc.”
Brief, p. 9. First, there is nothing in the respective
identifications of goods which would limt their purchase
to wonmen. On the contrary, applicant’s skin noisturizing
shaving cream and after shave |otion would seemto be
products with a particular appeal to nen. Further, hair
shanpoos and hair conditioners, shower gels, personal
deodorants and skin soap, listed in applicant’s
application, and such products as bath and shower gel,
tal cum powder, face, body and hand soap, and col ogne, which

are listed in the cited registrations, appear to us to be
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products whi ch are bought and used by both genders.*
Further, because many of these products are relatively
i nexpensive, e.g., skin soap, shanmpoo, skin noisturizing
shaving cream liquid soaps for hands, they are not |ikely
to be purchased with great care or deliberation

Consi dering all of the duPont factors on which there
is evidence, and in particular, the identity or closely
rel ated nature of the goods, the overall simlarity of the
mar ks, and the | ack of deliberation with which purchases
are made, we find that the factors favoring a finding of
| i kel i hood of confusion far outweigh any additional (as
opposed to different) connotation that applicant’s mark may
have.

Decision: The refusal of registration is affirnmed.

* Note the excerpt fromthe “Asbury Park Press” article, quoted

above, which specifically discusses a toiletries line for nen
whi ch includes eau de col ogne, shanpoo, after-shave and faci al
scrub.



